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A S THE GLOBALIZATION of business persists, 
international arbitration continues to be 
the preferred method for resolving cross-

border disputes.1 The increased prevalence of 
international arbitration has led to more arbitral 
awards, which in turn has led to more frequent 
enforcement actions.

The increasing number of award confirmation 
proceedings has highlighted the issues that can 
arise when parties seek to enforce international 
arbitral awards. This article examines some 
of those issues and offers practical solutions 
that should be considered from the time when 
the arbitration clause is drafted through the 
enforcement proceedings. 

Enforcement Is the Ultimate Goal

Although approximately half of all international 
commercial arbitrations end in voluntary 
compliance with a final award,2 a significant 
number conclude with contentious and protracted 
enforcement proceedings.3 

In light of this reality, practitioners must always 
keep in mind the ultimate goal: enforcement. A 
final award that cannot be enforced may not be 
worth the paper on which it is printed.

Many practitioners lose sight of that fact, 
however, because of the perceived ease with which 
international arbitral awards subject to the 1958 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Award (New York Convention) can 
be enforced. Indeed, ease of enforcement under 
the New York Convention is frequently touted 
as one of the primary benefits of international 
arbitration,4 and with its summary enforcement 
procedures,5 limited enforcement defenses6 and 
near universal acceptance around the globe,7 the 
New York Convention’s reputation as an attractive 
reason to select international arbitration for 
dispute resolution is well deserved.

The perception that New York Convention 
awards are virtually assured recognition 
in enforcement proceedings can cause 
practitioners to overlook critical enforcement 
issues that should be addressed (i) at the time 
the arbitration clause is drafted, (ii) during the 

substantive arbitral proceedings, and (iii) during 
enforcement proceedings themselves. Failure to 
consider those issues can unnecessarily prolong 
enforcement proceedings and can, in the worst 
case scenario, render an award unenforceable 
and ineffective.

Steps to Take at the Drafting Phase

Parties should first consider enforcement issues 
during the drafting of the arbitration clause. The 
vast majority of issues that arise in enforcement 
proceedings can be avoided simply by drafting 
the arbitration clause correctly.

1. Seat the Arbitration in a New York 
Convention Country. The most critical step 
to minimizing enforcement issues is to seat the 
arbitration in a country that is a signatory to the 
New York Convention. By seating the arbitration 
in a country that has acceded to the New York 

Convention, practitioners ensure that the 
prevailing party in the arbitration can employ the 
most potent enforcement tool available today.

The New York Convention currently has 144 
signatories.8 Accordingly, the vast majority of 
countries that are typically chosen as seats will 
have acceded to the convention. 

Nevertheless, there are still countries in Africa,9 
Asia,10 Latin America11 and the Caribbean12 that 
have not signed the New York Convention. Many 
of those countries are rich in natural resources 
and therefore attract foreign investment. 
Consequently, practitioners should never assume 
that a jurisdiction has acceded to the convention 
and should always ensure a country has ratified 
the New York Convention before seating an 
arbitration there. 

2. Employ Regional Treaties in Addition to 
the New York Convention. While the New York 
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Convention is the enforcement treaty of choice, 
practitioners should also draft clauses to take 
advantage of any regional enforcement treaties 
that may be available. 

For instance, if the transaction involves a party 
from a state that is a member of the Arab League, 
consider seating the arbitration in a country that has 
ratified both the New York Convention and the 1983 
Arab Convention on Judicial Cooperation (Riyadh 
Convention). Doing so may facilitate enforcement 
proceedings and may foreclose potential enforcement 
issues that might otherwise arise.

Similarly, practitioners drafting clauses for 
contracts involving Latin American parties may 
wish to seat the arbitration in a country that has 
ratified the 1975 Inter-American Convention on 
International Commercial Arbitration (Panama 
Convention). While the New York Convention 
is still likely to be the vehicle employed in any 
eventual enforcement proceeding, the ability to 
employ a regional treaty for enforcement may have 
unexpected benefits.

3. Anticipate Where Enforcement Is Likely to 
Be Sought. A critical consideration at the drafting 
phase is where parties are likely to attempt to 
enforce any eventual award they might receive. 
By properly anticipating this question, parties can 
draft around known issues in those jurisdictions 
and can increase the probability that an award 
will be recognized.

Parties that anticipate enforcing in Qatar, for 
example, may wish to exclude any right to appeal 
the merits of the award to the Qatari courts.13 
Parties that expect to enforce in India may wish to 
expressly waive application of Part I of the Indian 
Arbitration and Conciliation Act, 1996, which 
permits parties that are opposing confirmation to 
raise a broad public policy defense that is akin to 
a review on the merits.14 Moreover, parties seating 
arbitrations in England and Wales may wish to 
preclude the right to appeal questions of law to 
the English courts15 if that right is not foreclosed 
by the institutional rules chosen.16

Those are merely a few examples of enforcement 
impediments that can be circumvented by 
thoughtful drafting of the arbitration clause. 
Practitioners should investigate each jurisdiction 
in which they anticipate enforcing the award so 
that issues specific to those jurisdictions can be 
averted and evaded.

4. Avoid Unnecessarily Restricting the 
Jurisdictions in Which Enforcement Can Be 
Sought. While parties must consider drafting 
around potential enforcement issues, they must 
also be careful not to prematurely limit the venues 
in which they can bring enforcement proceedings. 
Unnecessarily restricting the venues in which an 
award can be enforced at the drafting phase can 
ultimately leave the parties with an award that 
cannot be enforced in any jurisdiction at all. 

While it concerned a domestic U.S. award 
and unique facts, Park Place Associates, Ltd. v. 
United States17 demonstrates the inherent danger 
of trying to limit the venue in which an award can 
be enforced.18 

In that case, the drafters restricted enforcement 
to a single venue that was jurisdictionally 
precluded from entertaining an enforcement 
proceeding.19 As a consequence, the prevailing 
party in the arbitration secured a valid award, 
but was left without a court in which it could be 
enforced.20 

To prevent that dilemma, practitioners should 
generally permit enforcement in “any court of 
competent jurisdiction,” unless there is a specific 
reason to restrict enforcement to a more limited 
universe of jurisdictions.

Issues That Arise During Arbitration

The next phase of a proceeding in which 
practitioners must consider enforcement issues is 
the arbitration itself. Parties must not lose sight of 
enforcement issues during the arbitration or they 
may win nothing more than a pyrrhic victory.

1. Preventing a Party From Presenting Its Case Can 
Preclude Enforcement. An interesting enforcement 
issue arises during the substantive phase of the 
arbitration when parties seek to limit the scope 
of the opposing party’s case. Restricting a party’s 
right to present its case in international arbitration 
can constitute a denial of due process and can 
result in a challenge to enforcement under Article 
V.1(b) of the New York Convention.21 

In U.S. courts, and in many courts around 
the world, evidence is presumptively excluded 
until the party offering it demonstrates that it is 
admissible. However, in international arbitration, 
the general presumption is that all evidence will 
be accepted into the record by the tribunal, but 
that the tribunal will only accord the evidence the 
weight the tribunal deems appropriate.22

If a party ignores that practice and successfully 
argues that evidence cannot be accepted by the 
tribunal, the party renders any award in its favor 
vulnerable to a due process challenge at the 
enforcement stage. Consequently, international 

arbitration practitioners must carefully consider 
whether to oppose the introduction of evidence 
and should choose their battles wisely when 
doing so.

2. Irregularities in the Arbitral Procedure. 
Practitioners can also render an award in their 
favor subject to challenge under Article V.1(d) of 
the New York Convention23 by failing to observe 
any arbitral procedures agreed to by the parties or 
called for by the applicable institutional rules. 

While any number of procedural irregularities 
could arise in the course of an arbitration upon 
which a party could rely to challenge enforcement 
of an award, many courts will only refuse 
enforcement if the procedural irregularity impacted 
the outcome of the arbitration.24 Consequently, 
minor irregularities that do not rise to the level of 
due process violations will generally be insufficient 
to challenge confirmation of an award.25 

Nevertheless, parties should be cautious during 
the course of arbitral proceedings to comply with 
procedures as much as possible so that they do 
not afford a losing party ammunition for an Article 
V.1(d) challenge at the time of enforcement. Even if 
the challenge lacks merit, it will delay confirmation 

and thereby frustrate quick enforcement of the 
award.

3. Manifest Disregard of the Law. Parties that 
anticipate enforcing in the United States should 
also keep in mind that certain U.S. jurisdictions 
still permit manifest disregard challenges to 
international arbitration awards subject to the 
New York and Panama Conventions.26 Parties 
should therefore position themselves during the 
arbitration to account for that reality.

For example, a party that believes it will be 
the one enforcing any eventual award should 
foreclose any potential manifest disregard 
challenges by demonstrating in the record that 
it clearly explained the law to the arbitrators and 
that the arbitrators followed that law (which is 
different than correctly applying it).27 Conversely, 
a party that anticipates opposing confirmation 
should ensure it builds a sufficient record during 
the arbitration to support any manifest disregard 
challenge that may be warranted under the 
circumstances.28

Consequently, practitioners should remain 
focused on enforcement during the merits phase 
of an arbitration and should not forget that a valid, 
but unenforceable, award may be of little utility 
to the prevailing party.

During Enforcement Proceedings

The final phase in which enforcement issues 
arise is in enforcement proceedings themselves. 
However, if practitioners have properly addressed 
potential enforcement issues while drafting the 
arbitration clause, and if they have adequately 
considered enforcement during the arbitration 
itself, the issues that surface during enforcement 
proceedings should be minimized. Nevertheless, 
no amount of planning can eliminate issues 
altogether, and enforcement proceedings carry 
their own set of difficulties.

• The New York Convention’s Public Policy 
Exception. A particularly difficult issue is the 
public policy exception to enforcement contained 
in Article V.2(b) of the New York Convention. 
Pursuant to that exception, a jurisdiction can 
refuse confirmation of a convention award if 
enforcement of the award would be contrary 
to the public policy of the jurisdiction where 
enforcement is sought.

While U.S. courts have interpreted the public 
policy exception narrowly,29 many other countries 
have taken a more expansive view that can render 
enforcement in those countries difficult. For 
instance, Saudi Arabia will employ the public 
policy exception to refuse enforcement of awards 
that are not Shari’ah-compliant, which frequently 
results in Saudi Arabia refusing to enforce foreign 
arbitral awards.30 

A trend is developing in India as well to 
refuse to enforce awards under an expanding 
understanding of the New York Convention’s 
public policy exception, which has increased 
the difficulty of enforcing convention awards 
in that country.31 Similarly, Russian courts have 
a reputation for refusing to enforce awards 
rendered against Russian parties on public policy 
grounds,32 although that trend in Russia may be 
changing.33 

An interesting point to note with regard to 
Article V.2(b)’s public policy exception is the 
misconception among many practitioners that 
Chinese courts frequently invoke it to refuse 
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recognition of New York Convention arbitral 
awards.34 In fact, China did not refuse recognition 
to a convention award on public policy grounds 
until 2008 in the matter of Hemofarm DD, MAG 
International Trading Company v. Jinan Yongning 
Pharmaceutical Co., Ltd.,35 which strongly suggests 
that Chinese courts do not regularly rely on the 
public policy exception to refuse enforcement.

• Sanctions for Opposing Award 
Confirmation. An enforcement issue that has 
taken on renewed significance in the United 
States is the extent to which a party can oppose 
confirmation without being sanctioned. That 
question has taken on particular relevance in the 
context of manifest disregard challenges, which 
remain viable after the U.S. Supreme Court’s 
decision in Hall Street Associates, and which can 
be advanced against New York Convention awards 
in certain federal circuits.36

Manifest disregard challenges, while frequently 
raised, are rarely successful, and can be employed 
to improperly frustrate the New York Convention’s 
summary confirmation procedures.37 In recognition 
of that fact, certain courts have taken the view that 
advancing unmeritorious confirmation defenses in 
enforcement proceedings constitutes sanctionable 
conduct.38 

For instance, in B.L. Harbert International LLC,39 
the Eleventh Circuit considered sanctioning a 
party for advancing a frivolous manifest disregard 
defense to avoid confirmation of an award.40 
Recently, in DMA International Inc. v. Qwest 
Communications International Inc., the Tenth 
Circuit sanctioned attorneys for appealing a 
decision to confirm an arbitral award.41

In both B.L. Harbert International LLC and DMA 
International Inc., sanctions were possible because 
the aggrieved party appealed the district court’s 
confirmation decision on grounds that the circuit 
courts deemed to be spurious. In that regard, 
neither decision is altogether surprising because 
parties advancing frivolous appeals are always 
subject to sanctions.

A more troubling practice, however, arises 
when district courts sanction parties merely for 
advancing defenses to the enforcement of awards.42 
By sanctioning parties at the district court level 
for advancing permissible defenses, district courts 
may be effectively denying aggrieved parties their 
right to defend in enforcement proceedings and 
may be preemptively preventing parties from 
opposing confirmation altogether.43

Conclusion

Enforcement is the ultimate end-game in 
any arbitration, regardless of which side of 
the award a party finds itself. By carefully 
considering enforcement issues when drafting 
arbitration clauses, and by not losing sight of 
enforcement during the substantive dispute, 
parties can minimize the difficulty of confirming 
an international arbitral award and ensure that 
enforcement proceedings will be resolved in their 
favor in the most efficient manner possible.
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